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Cobb Strecker Dunphy & Zimmermann, Inc. is a Registered
Provider with The American Institute of Architects Continuing
Education Systems. Credit earned on completion of this
program will be reported to CES Records for AIA members.
Certificates of Completion for non-AlA members are available
on request.

This program is registered with the AIA/CES for continuing
professional education. As such, it does not include content
that may be deemed or construed to be an approval or
endorsement by the AIA of any material of construction or any
method or manner of handling, using, distributing, or dealing
In any material or product. Questions related to specific
materials, methods, and services will be addressed at the
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Learning Objectives

In this course, we will compare the
Design Bid Build and Design Bid project
delivery. We will examine the legal
implications for design professionals in
Design-Build projects and the contract
issues that must be resolved.
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Agenda

Traditional Design-Bid-Build Structure
Design Build Structures

Managing the risks of Design-Build Projects
Conclusions/Q&A



Why Design Build?

* Single point of responsibility
 Faster and more cost effective

 Owner’s concerned about result, not process

* Focus on problem solving, not assigning blame
for problems



Traditional
Design-Bid-Build Relationship

Owner

AE Prime General Contractor




Design-Bid-Build

* Architect / Engineer

* Designs Project to Owners Needs and
Budget

* Independent Project Oversight
* Contractor
* Builds to A/E’s Design Issued by Owner
* Owner
* Warrants Accuracy of Design to Contractor



Design-Bid-Build Upside

A/E Protects Owner’s Interests
Relationships Well Understood
Established Body of Legal Precedent
Insurance and Bonding Programs in Place

Produces 100% Drawings Suitable for
Competitive Bidding

Owner Retains Maximum Design Control



Design-Bid-Build Downside

 Owner’s Exposure to Contractor for Design
* Creates Adversarial Relationship
 Owner Strictly Liable to Contractor
* A/E Liable Only for Negligence

 Owner May Be Liable to Contractor, but Unable to
Recover from A/E



Design-Build

| |
Owner Design-Build Criteria Consultant

Design-Build Entity

Professional Suncontractors  Trade Subcontractors Suppliers




Design-Build Upside

Single Point Responsibility for Owner
Owner’s Liability for Design Diminished

Fewer Changes and Claims Resulting in Less
Litigation Between Owner and Contractor

Time Savings
* Only One Procurement Process
e Fast Tracking



Design-Build Downside

Parties Assume Unfamiliar Risks
Owner Risks Losing Control of Design
Claims Between A/E and Contractor

State Licensing

* Contractors Assuming Design Responsibility
* A/Es Assuming Construction Responsibility

Insurance and Bonding



Serving as Owner’s Consultant

* Assist Owner in developing design criteria

* Not too detailed or restrict ability of Design
Builder to develop alternative solutions

* Be careful not to take over design
e Construction administration services

 Still have significant risk here if role is not carefully
define and responsibility properly limited



Design-Build

| |
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Design-Build Entity

Professional Suncontractors  Trade Subcontractors Suppliers




Contractor-Led Design-Build

Owner

Contractor

A/E Consultant



Contractor-Led Design-Build

® Nosignificant increase in
owner professional liability or other
risks to the A/E

‘ ® Additional designh exposure
for the Contractor

Contractor ® Additional exposure for the
Owner:

‘ — A/E can no longer
intervene between Owner
and Contractor

A/E Consultant — A/E is no longer agent of

owner



Contractor-Led Design-Build

* Pros

* Scheduling, Coordination and Procurement
Expertise

* Financial Horsepower and Ability to Bond
* Cons

* Low Bid/Hard Money Mentality
* Insensitive to Design Quality

* Perceives Designer as Typical Trade



Risks of Subcontractor Role

- “Typical”
projects

- Contract is with Design Builder (usually a
General Contractor)

- Design Builder has total responsibility to
Owner for Design and Construction

- Uncomfortable role for many designers
 Lack of “Client” contact
« Design Builder has final authority

role for designers on Design Build



Risks of Subcontractor Role

Flow Down clauses in contract with Design Builder
* Warranty for design

e Guarantee code compliance

Design Builder may want less than full construction drawings
to limit cost

e Other ‘subs” may do portions of design

Construction Administration services are usually very limited
* Shop Drawing and Submittal Review
* Respond to questions and inquiries
» Sign off at substantial completion

 Certification to governmental authorities



Risks of Subcontractor Role

* Loss of Independence and Objectivity

* Limited ability to provide best solution
for owner

* Cost becomes driving factor in decisions

* |nsurability of flow down claims



What to do if in Subcontractor Role?

Try to limit liability for flow down claims
Clearly define scope of work
Require waiver of direct claims by Owner

“Explain” risks by offering to provide
additional services

Assess risks before signing contract
* Project intake
Take the Lead!



Designer-Led Design-Build

Owner

A/E Prime

Contractor



Designer-Led Design-Build

®* A/Eis liable under the professional

OW ner standard of care

®* A/E may not have skills, financial
responsibility or insurance coverages
‘ needed

® A/E has direct responsibility for:
. — Applicable strict liability;
A/E Prime PP er TRy

— Warranties, guarantees and
‘ indemnification obligations;

— Environmental and safety
regulations;

— Compliance with state laws
ContraCtor regarding design/build; and

— Procuring performance and
payment bonds



Designer-Led Design-Build

* Pros
 Owner and A/E Control Design

e Greater Fees for A/E

* Cons
* Engineer May Lack Resources to Manage
Construction Process
* Engineer May Not Have Financial Strength to
Assume Cost Risk



Special Purpose Entity:
JV or LLC

Owner

Contractor-A/E
Joint Venture
or LLC



Special Purpose Entity:
JV or LLC

owner

Contractor-A/E

Joint Venture
or LLC

Contractor and A/E are
jointly and severally liable
for all risks of design and
construction

Recommendations:

— Choose a qualified co-
venturer

— Structure arrangement such
that each co-venturer’s
liability is limited with
respect to the acts of the
other (LLC)



Special Purpose Entity:
JV or LLC

* Pros

e Sharing of Losses and Profits

* May Shield Parent From Liability
* Cons

e Joint and Several Liability for JV
* Owner May Not Agree to Contract with LLC



Risks Unique to Designh-Build

Changing Role: not Owner’s Agent
Many Different Contracting Scenarios
Licensing and Bonding Requirements
Risk of Enhanced Standard of Care
Ownership of Drawings

Risk of Implied Warranty of Design
Sharing of Construction Risk



Warranty/Standard of Care

* Design Defects: Errors and Omissions

* Design Professionals Are Held to a Negligence
Standard: the Standard of Care Applied in the
Locality

 Some Design-Build Contracts May Hold
Design Professionals to a Higher Standard



Warranty/Standard of Care

Enhanced Standard of Care:

“The standard of care for all design services
performed by Desigher and its Design Consultant
pursuant to this Agreement shall be the care and skill
ordinarily used by members of the design profession
practicing under similar conditions at the same time
and locality of the Project. Notwithstanding the
preceding sentence, if the Design-Build Agreement
contains specifically identified performance
standards. . .Designher agrees that all Services shall be
performed to achieve such standards.”

DBIA Document No. 540: Agreement between Design-Builder and Designer



Risk Allocation Principles

 Traditional View

* Owner shifts all risk to contractor
* Price of doing business as a contractor
* Justified by profit potentials

* Produced one-sided, unrealistic contracts

* Resulted in claims



Risk Allocation Principles

* Enlightened View

* Risks belong with parties best able to:
e Evaluate
e Control
* Bear the cost
* Benefit from assumption

 Many risks are best shared

e Each risk has an associated & unavoidable cost
which must be assumed



Traditional Liability

Each party shall be responsible for
performing its services to the applicable
standard of care as stated in the RFP.

DESIGNER shall carry a

S errors and omissions
professional liability insurance policy that is
specific to the Project. The cost of this policy
shall be included in the DESIGNER'’S fee.




Traditional Liability

If any party shall fail to perform its services in

dCCOIC

ance with the applicable standard of

care, t
errors

nat party shall bear the costs of its own
in performance and shall reimburse

the other for any damages or losses the
other party sustains as a result of a party’s

nonpe

rformance.



Risk Sharing Clauses

Design and construction errors contingency
included in the budget

* may be used to fully or partially reimburse a
party for the costs of its performance errors

Shared savings between the builder and the
designer



Risk Sharing Clauses

* Limitation of designer’s liability for its
performance errors:

« fixed price S , or

 amount of designer’s fee, or
* its professional liability insurance policy limits, or
* % of the construction cost



Conclusion

Design-Build Presents Unique Risks
ldentify and Analyze the Project Risks

Assess, Assume, Allocate, Insure and/or
Share the Risks

Memorialize Agreements in Writing



Online Resources

www.PlanetRiskManagement.com

You can view or download claim studies, risk
management information, contract language
and commentaries. These resources are
available to Schinnerer and CNA insureds.



http://www.planetriskmanagement.com/

This concludes The American Institute of Architects
Continuing Education Systems Program



About CSD&Z
Construction Insurance

Architect &
Engineer Liability

Captive Solutions
Surety Bonds

Claims Management
Safety Risk Control
Report a Claim

Client Requests
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Architect & Engineer Insurance

CSD&Z specializes in creating risk management programs for design
professionals. CSD&Z's commitment to providing value-added account
management, prompt review of contracts and/or specifications, efficient claims
monitoring and insightful counsel is the foundation of their success. As one of
the largest writers in the United States of firms in the design and design/build
community, CSD&Z has the broad experience that makes them uniquely
qualified to address your risk management needs. CSD&Z offers a full range of
commercial insurance products you will need to insure your business and let
you focus on building your business. As an independent agency, CSD&Z has
access to breadth of quality markets that can offer your firm competitive
quotes and superior coverages.

For more information regarding insurance coverage for your design firm, please
review the website and contact CSD&Z for more information.




Copyright Materials

This presentation is protected by US and
International Copyright laws. Reproduction,
distribution, display and use of the presentation
without written permission of the speaker is
prohibited.

© 2010 Victor O. Schinnerer & Company, Inc.
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Contact Information

Nahom A. Gebre, - www.schinnerer.com
Nahom.A.Gebre@schinnerer.com

CSD&Z 1 www.csdz.com
Design.Professionals@csdz.com
Kelly Reger 1 kreger@csdz.com
Will Leaf T wleaf@csdz.com
Roger Cornett i rcornett@csdz.com
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