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Risk Rewarded.

Participating in the Virtual Townhall

To submit a question in writing - use the question panel.

 Write your question here and click send.

You can ask a question during the presentation

Type here

CDSZ & The Holmes Murphy Group of Companies
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Opening Thoughts

COVID-19 – Covered or not?

Fluid Situation

• States on one side, Insurance Companies on 

the other . . .

State/Federal backstop?

• Modeled after the Terrorism Risk Insurance 

Act after 9/11

Lawsuits flying

• Are these gaining traction?

Risk Rewarded

Gregory has spent his entire career advocating on behalf of corporate 
policyholders, navigating issues involving all lines of coverage, with a 
wealth of experience strategizing risk transfer/financing. Greg assists 
clients in all manner of concerns from coverage placement and drafting 
contracts to complex litigation.

Greg's litigation and appellate practice includes successful arguments in 
multiple jurisdictions, which includes a $40 million builder's risk claim in 
a Maryland Federal Court case, involving previously unsettled issues of 
law related to coverage for construction scheduling impact costs, and a 
multi-million dollar bridge collapse builders risk lawsuit in Florida 
bankruptcy court. He has represented clients on countless residential 
and commercial construction defect claims throughout the country, and 
successfully advocated multiple seminal state supreme court decision, 
including a New York Court of Appeals decision resolving critical 
"additional insured" law, a Florida Supreme Court ruling deciding notice 
of right to repair is a "suit," and a New Jersey Supreme Court decision 
that construction defect damages trigger CGL insurance.

About Our Townhall Speaker

Greg D. Podolak
https://www.sdvlaw.com/attorney/Gregory_Podolak

https://www.sdvlaw.com/attorney/Gregory_Podolak
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COVID-19 Timeline Recap

31 December 2019

First COVID-19 case 
reported to WHO

25 January 2020

WHO says COVID-19 a “global 
threat to human health . . . .”

11 March 2020

WHO declares COVID-19 
outbreak as a pandemic

24 March 2020

WHO indicated U.S. to become 
epicenter of COVID-19 pandemic

11 April 2020

As of April 11, 2020 all 50 
states, D.C., Puerto Rico 
and territories received a 
federal disaster declaration

Risk Rewarded

Government  Aid Timeline Recap

 3/6/2020   COVID-19 Bill $8.3 Billion

 3/12/2020 SBA gets $2 Million

 3/18/2020 Family First Act $3.5 Billion

 3/24/2020 HHS gives $100 Million to Health Centers

 3/27/2020 Cares Act $2 Trillion Relief for Families and Small Businesses

 3/28/2020 Mercy and Comfort receive $2 Million supplies

 3/30/2020 FEMA Mission Assignments $1.08 Billion

 4/3/2020   FEMA Mission Assignments $1.2 Billion

 4/9/2020   Federal Reserve loans to support the economy   $2.3 Trillion

 4/13/2020 FEMA Mission Assignments $1.7 Billion

 4/13/2020 DLA receives $84.4 Million for ventilators and supplies

 4/23/2020 SBA gets another $484 Billion for Small Businesses

Risk Rewarded



4/28/2020

5

Big Picture: Types of Insurance Coverage

Taking responsibility for your own coverage strategy
There may be options!

First Party Insurance

• Commercial Property

• Builder’s Risk
• Pollution (clean up 

aspect)

• Supply chain interruption
• Trade disruption

• Medical and Health

Third Party Insurance

• CGL

• Excess/Umbrella
• Professional Liability

• D&O/E&O

Mixed First Party & 
Third Party

• Cyber Liability

Risk Rewarded

Myths About COVID-19 Insurance Coverage

Some like North Carolina Department of Insurance have 

discouraged policyholders from seeking coverage:

This may not be the case – policy language will always control along 

with set of facts – take responsibility of your own coverage strategy.

Risk Rewarded
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First Party - Property Insurance

 Insures against “direct physical loss of or damage” to 

buildings and contents due to a covered cause of loss.

 The policy may also cover loss of income or increase in 

expenses that results from the property damage.

 Anticipated COVID-19 loss of income due to government-

mandated closures/restrictions on public gatherings by local 

and state authorities.

Strategic Considerations

 Business Interruption/Civil Authority Coverage requires 

“direct physical loss of, or damage to property”.

 Virus/communicable disease/pandemic exclusions. 

Risk Rewarded

 Property

 Builder’s Risk

 Business Interruption

A. Coverage

We will pay for direct physical loss of or 

damage to Covered Property at the 

premises described in the Declarations 

caused by or resulting from any 

Covered Cause of Loss.

Risk Rewarded
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Direct Physical Loss of or 

Damage to Property?

 Will likely depend on where you file suit and a battle 

of experts (Must prove  COVID-19 on property 

constitutes “physical loss or damage.”).

 CDC: COVID-19 propensity to attach to surfaces for 

prolonged time.

 U.S. Courts split on the issue facing similar 

situations (odors, fumes, smoke, etc.).

Risk Rewarded

Pennsylvania on COVID-19 Physical 

Loss of or Damage to Property

Supreme Court of Pennsylvania in Friends of DeVito v. Wolf, No. 68 MM 

2020, 2020 WL 1847100 dealt with:

 Business owners asked for invalidation of  Gov. Wolf’s March 16th 
order shutting down all nonlife-sustaining businesses.

 Court reasoned that COVID-19 equates to a natural disaster that 
constitutes a “catastrophe which results in substantial damage to 
property ….”. 

 Such natural disaster triggered emergency executive authority 
because COVID-19 can be equated to earthquake, tornadoes, fire, etc.

 The Court also affirmed that “the virus can live on surfaces for up to 
four days”.

 This case supports an argument that COVID-19 constitutes physical 
damage that triggers property coverage.

Risk Rewarded
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First Party - Property Insurance Cases

 Colorado: Western Fire Ins. Co. v. First Presbyterian Church, 437 
P.2d 52 (Colo. 1968) (lack of habitability of church because of oil 
infiltration in soil is physical loss) 

 New Jersey: Gregory Packaging, Inc. v. Travelers Prop. Cas. Co. of 
Am., 2014 WL 6675934, at *3 (D.N.J. Nov. 25, 2014) (ammonia 
contamination causing facility shut down is physical loss even if no 
structural change to property).

 New York: Pepsico, Inc. v. Winterthur Int’l Am. Ins. Co., 806 N.Y.S.2d 
709 (N.Y. App. Div. 2005) (unmerchantable soda is physically 
damaged).

 Massachusetts: Matzner v. Seaco Ins. Co., No. 96-0498-B, 1998 WL 
566658, *3 (Mass. Super. Aug. 12, 1998) (carbon monoxide 
contamination constitutes direct physical loss even though it did not 
produce tangible damage to the structure of the insured property).

 Tennessee: Southeast Mental Health Ctr., Inc. v. Pac. Ins. Co., Ltd., 
439 F. Supp. 2d 831 (W.D. Tenn. 2006) (corruption of computer was 
“direct physical loss”).

Risk Rewarded

There must be:

 Losses suffered. 

 During the “Period of Restoration”.

 Due to suspension of operations. 

 As a result of a Covered Cause of 

Loss.

Suspensions depends on the policy form 

but normally:

 Slowdown, interruption or cessation of 

business activities.

 Partial suspension not enough (e.g., 

Work remotely, restaurants doing take 

out and deliveries).

Is There a Business 
Interruption Claim?

Risk Rewarded
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Property Insurance - Exclusions

If COVID-19 shown as “physical loss” the next step to 

look at exclusions:

 ISO Exclusion Of Loss Due to Virus Or Bacteria in 

Commercial Property Policies CP 01 40 07 06.

 Absence of virus exclusion doesn’t necessarily 

create coverage.

 Pollution exclusion – definition of “Contaminants 

/Pollutants” is key.

 Insuring agreements and case law control property 

coverage trigger, if any.

Risk Rewarded

Pollution

 Areas of environmental policy coverage generally include 

Bodily Injury, Property Damage and Cleanup Liability arising 

out of a Pollution Condition.

 Coverage could be triggered by infection of a third party.

 Special attention to policy definition of “Pollution 

Event/Condition” is key.

 Insureds may seek coverage to clean and decontaminate a 

covered property after an infection event – if COVID-19 

exposure matches the “Pollution Event/Condition” definition.

 Each policy is unique, so careful reading is key.

Risk Rewarded
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General Liability

GL Policies cover “bodily injury” or “property damage” caused 
by accidents to third parties. Some policies, including excess 
layers, may contain communicable disease/virus/pandemic 
exclusions.

Almost all have “pollution” exclusions. Aggressive carriers are 
raising them for COVID-19 claims. Policy definition of “pollutant” 
is key.

Potential Claims:

 Hotel or restaurant employee giving costumer a virus 
contagion.

 Vendors contracting the virus at a customer’s location.

 Subcontractor contracted virus at construction site.

Risk Rewarded

Workers Compensation

 Covers medical expenses, lost wages, and rehabilitation costs to 

employees who are injured or become ill “in the course and scope” of 

employment. 

 Also pays death benefits to families of employees who die “in the course 

and scope” of employment. 

 If COVID-19 is contracted during the “course  and scope of employment”, 

and due to the conditions in which the work was done, it may be considered 

a covered event.

Potential Claims:

 Healthcare workers 

 Transportation workers

 Service workers

 Retail workers

 Construction workers 

Risk Rewarded
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D&O Policies

Potential D&O litigation exposure may arise based on an alleged 
misstatement or omission relating to the disclosure of COVID-19 
impacts on the business. 

Current environment of heightened D&O claim levels = high 
likelihood of businesses D&O litigation relating to the novel 
coronavirus outbreak.

Potential Claims:

 Company’s leaders’ alleged failure to manage the exposure 
to the Coronavirus.

 Shareholder litigation or a regulatory investigation by the 
SEC or another federal agency (may include directors and 
officers personally).

 Insufficient or incorrect disclosures to investors regarding 
pandemic exposure.

Risk Rewarded

Cyber Policies

COVID-19 exposure may lead to loss of income 

attributable to disruption from a security failure 

(working from home issues).

 An example would be if your remote work force is 

unable to access the network due to a disruption 

or the network is compromised by hackers due to 

lower security in home internet.

Coverage subject to a designated waiting period 

typically between six and twelve hours.

Risk Rewarded



4/28/2020

12

Claims Submission Recommendations

Risk Rewarded

 Control the narrative and submit any non-frivolous 

claims. 

 Keep the notice letter simple, while you have more time 
to estimate losses. 

 Describe the facts, and particularly describe any Civil 
Authority orders that shutdown your business.

 Keep brokers engaged and in the loop. 

 Don’t be discouraged by an initial denial letter – COVID-
19 insurance coverage is a new issue for the courts. 

 Read exclusionary language carefully and prepare a 
push back if it does not match the facts.

To Report a Claim:  www.csdz.com/report-a-claim
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Legislative Bills – Would Mandate 

Business Interruption Coverage 

State Proposed Bill 
Scope: Insureds that 

employ

Louisiana House Bill No. 858 Less than 100 full-time 
employees

Massachusetts Draft Bill SD.2888 150 or fewer full-time 
employees

New Jersey N.J. Draft Bill A-3844 Less than 100 full-time 
employees

New York Draft Assembly Bill A10226 Less than 100 full-time 
employees

Ohio Draft Bill HB 589 100 or fewer full-time 
employees

Pennsylvania House Bill No. 2372 Less than 100 full-time 
employees

South Carolina Senate Bill 1188 50 or fewer full-time 
employees

Litigation Claims Now by Policy Holders

 2 Alabama (restaurant and retail 
stores) 

 10 California (restaurants, offices, 
business centers, retail stores)

 6 Florida (Scuba shop, 
restaurants)

 1 Georgia (Restaurant)

 4 Illinois (restaurants, movie 
theaters, dentist)

 1 Indiana (repertory theater)

 1 Louisiana (restaurant)

 1 New Jersey (restaurant) 

 7 Ohio (Clothing company, bridal 
shop, ice cream shop, 
restaurants)

 2 Oklahoma (casinos)

 1 Oregon (Investment Group)

 7 Pennsylvania (restaurant, metal)

 1 Tennessee (Concert venue)

 5 Texas (Wig shop, barber shops, 
hotels, dentist)

 1 Washington DC (restaurant)

 5 Washington State 
(restaurants/dentists)

 5 Wisconsin (restaurants/venue)

Risk Rewarded
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Pandemic Risk Insurance 

Act of 2020 (“PRIA”)

 Would establish a Federal Pandemic Risk Reinsurance Fund 

and Program – mirrors Terrorism Insurance Act “TRIA”.

 Mandating participating insurers to provide coverage for any 

business interruption loss resulting from an outbreak of 

infectious disease or pandemic that is declared an emergency 

or major disaster by the President and certified by the 

Secretary of Treasury.

 Trigger would be after $250 million dollars in losses, and 

include an annual aggregate limit capped at $500 billion dollars.

 Unclear so far if it would apply retroactive and when it would be 

enforced.

Risk Rewarded

Risk Rewarded

Questions

?
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https://www.sdvlaw.com

For More Information

Risk Rewarded

Closing Thoughts

 Insurance Coverage

• Challenges lie ahead, but file a claim if 

you’ve had a loss.

Documentation is Critical

• Track all COVID-related expense, loss and 

payroll.

Stay Tuned

• The situation is developing by the day.

• We will keep you informed.

https://www.sdvlaw.com/
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Dan Etzel

The CSDZ Client Executive Team

Ben CanningRob Dahlin Allison Hill Jason Wilsey

Grady Dotson

Jake Pribnow

Heather Johnson

Mary Cave

Our CSDZ Client Executives are here to 

support your efforts in these challenging times

Mark DeWitt

Peter HankinsonJustin PoolJohn Pribnow
Greg Stitts

Jerry OuimetWillie KuligRoss SquiresRoger Cornett
Tricia WilsonTeresa Kavan Justin Allendorf

Risk Rewarded.

You Can Find Additional Information 

on our website (www.csdz.com)

We have created a COVID-19 resource tab
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Thank You


